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summary:

Guarantee is a consensual contract that is formed through the agreement between the
guarantor and the creditor to secure the debt of the debtor without requiring the debtor's consent.
The formation of the guarantee contract does not require any specific form, and if it is to be proven,
it must be in writing. Writing is a requirement for proof but not a condition for formation. Since the
purpose of the guarantee is to protect the creditor against the risk of the debtor's insolvency by
adding the guarantor's liability to that of the debtor, the legislator has required that the guarantor
be financially capable.

According to the general rules, a guarantee is not valid unless the guaranteed obligation is
valid. However, the legislator has made an exception to this rule and has determined that if the
guaranteed obligation is specific to a legally incapacitated person (someone with limited legal
capacity) and both the creditor and the guarantor are aware of this, the guarantor's obligation
remains in effect as long as the original obligation remains valid and has not been declared void.

Since the guarantee is a contract between the guarantor and the creditor, its effects are seen
in the relationship between these two parties. Since the guarantor's obligation is linked to the
guaranteed obligation, the guarantor can seek recourse against the original debtor and other

debtors involved in the debt.
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